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By Geoff Burkhart, Attorney & Project Director, ABA-SCLAID


thesdnited States.
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The Bureau of Justice Statistics estimates that there are over 15,000 public defenders in the United States.  They gave that estimate back in 2007, and we’re waiting on an update, which we should have next year.  There may be many more today.

Source:  http://www.bjs.gov/content/pub/pdf/pdo07st.pdf
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They handle over

(That's over 360 cases per
attorney on average.)
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Those public defenders handle over 5.5 million cases.  If you do the math on that, that’s over 360 cases per attorney on average.  The 1973 NAC standards▬which are terrible in many ways we’ll talk about and are way too high▬say an attorney should have no more than 150 felonies or 400 misdemeanors a year.��Source:  http://www.bjs.gov/content/pub/pdf/pdo07st.pdf
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each year on average.
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So 360 is very high for an average (and, frankly, the average may be quite a bit higher than that).  But, in many states, attorneys carry simply crushing caseloads.  In Rhode Island, that number was 1,756 cases per attorney one year.  What kind of investigation can you do with 1,756 cases a year?  What kind of client communication can you do?  What kind of legal research?

Source:  Norman Lefstein, Securing Reasonable Caseloads:  Ethics and Law in Public Defense, 18 (2011).


Y Y 4
W o

crushing ¢



Presenter
Presentation Notes
We know how we got into this mess:  inadequate funding, lack of independence, and no control over intake.  That’s been the case for 50+ years.  But how do we get out of it?

Source:  Norman Lefstein, Securing Reasonable Caseloads:  Ethics and Law in Public Defense, 19-24 (2011).



The Missouri Project

A Study of the Missouri Public Defender System
and Attorney Workload Standards

Includes a National Blueprint for Future Workload Studies
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The best tool we’ve developed is the workload study.��Source:  http://www.americanbar.org/content/dam/aba/events/legal_aid_indigent_defendants/2014/ls_sclaid_5c_the_missouri_project_report.authcheckdam.pdf


Workload Studies
have 2 parts:

(what is)

(what should be)
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Workload studies can sound complex.  My goal here is to demystify the process.  I won’t be getting into the nitty gritty here, but rather the 30,000-foot view.  When you get down to it, there are 2 parts:  (1) a time study---that’s where all of the attorneys in the office keep track of their time---it tells us just how much time line defenders are spending on their work; and (2) a Delphi Process---that’s where we get a bunch of experts together and figure out state-specific workload standards.  At the end of the day, we want to compare the time study numbers (what is) to the Delphi Process numbers (what should be) and see if there’s a gap.  Are attorneys able to spend enough time on their cases?


Time Sty y 4

Case Type A

(e.g., homicide, sex
offense, misdemeanor) 2=

\ o2 ))fﬂ'/'

Case Task
(e.g., discovery, clieptg
communication, legal®
research) y .
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Let’s look at that first part in a little more detail:  Time Study.  Attorneys track their time according to two things:  (1) Case Type; and (2) Case Task.  These categories are fairly simple.  Case Type is exactly what it sounds like.  Are you working on a homicide? A sex offense?  A misdemeanor?  We want to track those separately, because each requires a different amount of time.  Case Type is basically a proxy for case difficulty.  Then, the attorneys note the Case Task.  Are you talking to a client on the phone?  Are you in court on a status date?  Are you conducting legal research?  So, for example, if I’ve got a murder case, and I spent one hour talking to my client in-person, I’d write that down or, rather, input that into an electronic time-tracking system.


Missouri: 8 Case Types

1. Murder / Homicide
2. Sex Felony

3. AB Felony

. CD Felony

. Misdemeanor
Juvenile

. Probation Violation
. Appeals/PCR

N

00 ~ O 01
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Here are the Case Types we used in Missouri.  These will vary somewhat by jurisdiction.  We’re working in Rhode Island and Tennessee right now, and the Case Types are slightly different.  However, they generally fall along this spectrum:  murder to misdemeanors with some categories for juvenile, probation violation, appeals, and civil proceedings on the side.


Missourl: 14 Case Tasks

Client Communication
(written, phone, in-person,
family/other)

Discovery/Investigation Case Preparation
(state’s discovery, ((:J'egfa_l research,
records, depositions and ¢ré'ting, negotiation,

G t 4 court prep., case
INterviews, experts al management,

research) sentencing research)
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Here are the Case Tasks we used in Missouri.  Note:  8 Case Types x 14 Case Tasks = 112 combinations.  Again, these vary slightly by jurisdiction.


Time-keeping

People .
(attorneys, clerical, and IT) \3" > 2

Hardware
(computers, tablets,
phones)

Software
(commercial
or in-house)
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What do you need for time-keeping?  Basically, you need three things:  (1) the people to get it done; (2) the computer hardware (whether a desktop, laptop, tablet, or smartphone); and (3) the software.  You all know what people look like, and I’m sure you’ve seen a computer, so I won’t spend any more time on those.  But I want to take a minute to talk about the software.


Home-grown
(e.g., Missouri, Rhode Island, Nashville)

Commercial
(e.g., defenderData, JustWare)

-Cost \_
-Mobility
-Adaptabill
-Compatibility
-Ease of Use
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Cost is a major concern.  It’s worth shopping around before committing to a time-tracking system.  If you have a good IT team, you can develop one in house.  However, in-house systems often lack some the features (mobility, ease of use) that the commercial systems have.


Software Example:
Missourl Public Defender

| NewCase (/OpenClientDB i CourtDats |.|Pleading  Action

T 1A Master Client List
— | 1B. Master Cause H List
w |01, Case Information
3 1. Open by Cient
T 2 by Atomey
T 3. by Legal Asst
=] 4. by Investigator
] 5. Confined by Attomeny
=] & E-Reguests By Cient
[T 7.Caseload & Dockets

FILE REQUEST MEMO (Created By: MSPDDev2 on (1/09/2013)

Case Information Stabus Dt

Pleading: Accused Appearin Chwn Clothes (010272013
Fleading: Accused Appesrin Own Clothes (11./02/2013)
Memo to Case File: sepdocs (10/26/°2012)
Memo to Case File: dedadis (10:/726/2012)
Memo to Case Fle, dedgdfs (10/26/2012)
Memo to Cas= File: dsdgdis (10/26/2012)
Memo to Casa Fle: dsdgdis (10°26/2012)
Memo to Case Fle: dsdgdis [10/26/2012)

C Demsonmt « Momaabloma @R AN M G AT Anaescand

Create Time Logs
View Time Logs
Open Time Leg Databa

- Category Time on Task
- F“ = - - - - - . r
{___1)5. Fact Finding 15.20 Witness intera epos [Comment, if desired aHrs “20 5 M
| * gHrs " Min
1 Categories and Tasks Min
= Choose the categary and task from below Min
: Task Description [ ok |
1545 Experts Locating, retamning = | Concel
Also includes revi —I
= = 20. Legal Research & Writing i
oA 2005 Legal Research Includes lagal res:| | -
‘=-J' there is no associ b
B oy 2010 Motons/Memoranda of Law Includes propose:
FILEF 20.15 Extracrdinary Writs Writs of Mandamu
Plea post-conviction Dt
Piza Testfcandum/Pro
Fo 2020 AP Bnef- Opening Appellant's briefir
Fo 20.25 AP Brief - Reply Appellant's reply t
l:! AN AP P P e aadaa P ccdactiac LS. -
MY L - b
Fo r
-
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You just need some kind of software where attorneys can track their time in fractions of an hour (5, 6, 10 or 15 minutes), and where you can extract the data.  Here’s a screenshot from Missouri’s software.��Source:  Ellen Blau, Division Director, Missouri State Public Defender.


Software Example:
defenderData®

# defenderData Web x

Time Entries Timothy H Smith
B Recent Entries
Date Type @ hrs:min 3 Time Entry User Comment @
01/31/2014 7 | CC =~ 0045 :@E Richey, Keith =~
014312014 7 CM = 00:30 :@E Richey, Keith =~
0143142014 7 CT =~ 01:30 :@E Richey, Keith =~ V(

Total hours: 0245

Keith Richey
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Here’s an example of a commercial time-tracking software:  defenderData.  If you’re already using their case management software, you should have their time-tracking software as well.  They’ve got a mobile app, which is helpful if you’re allowed to use smartphones or tablets in the courtroom.


Software Example:
Nashville Public Defender

File Edit View Manage PD Utilities PD Administration Window Help

[reEEEEBOEE | NECREe | 0%f | @22 ¢
|HEe a@|+ 20w

| EvemDae |  Caegoy |  Task |  Dewil | Duadon |  Peson |

[ [Comesion " fimeTracking  [CassPrep [ 1Hds) Mins) [
[ [comesion " fimeTackng [CasePrep [ AHG) [
[ [Comesion — fimeTacking Defendantcomtact [  fH(s) T
[ [comesion — fimeTacking Defendantcontact [  TH()
[ [comesion  fimeTacking  [CassPrep [ MW [

L o | view Gt e soimcccme | wogrs | vpume | cow | wop |
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Here’s another home-grown example:  Nashville.  Regardless of what you use, you’ve got to make sure you can track Case Type and Case Task, extract data from the system, and alter your software as you refine your time-tracking methods.


\defendeg¥
keep tim&@m

Permanenuy

Plus a learning pevigl
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How long do you do this?  Well, there are two answers.  The first is, for the rest of your career.  Law firms have doing this for decades.  This is going to happen with public defenders one way or another.  It’s better that we get in front of this.  Plus, saying that you’ve committed to permanent time-keeping lets funders know you’re serious.  The second is, for 6 months for the study.  Less than that, and you’re not getting a full picture of what’s going on.  Plus, you need a month or more prior to the Time Study for a learning curve (many defenders haven’t tracked time before) and to adjust Case Types and Case Tasks.


Delphi Process
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So the Time Study is part one.  That tells you what is---in other words, how much time are attorneys spending on their cases?  But that doesn’t tell us how much time attorneys should be spending on their cases.  For that, we need part two:  a Delphi Process Study.


Delphi Process
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The Delphi Process was developed by Rand Corp. in the 1950s to predict technology’s effect on military.  Now used for many business and research purposes.  Here’s the idea:  develop workload standards through criminal defense experts, both public defenders and private defense attorneys.  We do this through a multi-round survey.


Delphi Process

1= 72
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| offense emean <
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We’re going to use the same Case Types and Case Tasks as we did in the Time Study.  That doesn’t change.


How much time, on average, Is
reasonably requuced te.perform this
Case Task for this Case Type with

Felony CD Cases

Below, you will be asked to provide your estimate of the amount of time that is reasonably required to perform the respective task with reasonable effectiveness.

Please enter your response in minutes.

CLIENT COMMUNICATION - IM PERSON - Time for privileged client interviews and consultations conducted face-to-face.

How much time, on average. is reasonably required to perform this with reasonable effect

(Optional) Please provide an explanation of your time estimate.
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So if you’ve got 8 Case Types and 14 Case Tasks, you’ve got 112 data points (8 x 14).  From our Time Study, we know how much time attorneys are spending for each of those data points.  Now, we want to know how much time attorneys should be spending for each of those data points.  So we ask our experts 112 questions.  They’re all really just a variation on the same question:  How much time, on average, is reasonably required to perform this Case Task for this Case Type with reasonable effectiveness?   Here’s a sample question regarding In-Person Client Communication for CD felonies (in Missouri, that’s the same as Class 3 and 4 felonies in most states).  We ask each of our experts once.  Then we tally all of that information.  We show them the results, and we tell them, “Okay, here are the results.  Would you like to change your answer or stay where you’re at?”  That’s the second round.  They either keep their answers or stay where they’re at.  Those first 2 or 3 rounds are online.   The final round is in-person.  We put all of our experts in a room together for a day and we hash it out.  (Tell Missouri anecdote.)


Missouri Workload Standards

Case Type Delphi
Murder/Homicide 106.6
A/B Felony 47.6
C/D Felony 25.0
Sex Felony 63.8
Misdemeanor 11.7
Juvenile 19.5
Appellate/PCR 96.5

Probation Violation 0.8
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At the end of the day, in Missouri, our experts reached a consensus.  Here’s what we got:  on average, to be reasonably effective, attorneys should spend 106.6 hours on a murder case, 47.6 hours on an A/B felony, 25.0 hours on C/D felony, etc.  These are our workload standards.


Workload Studies
have 2 parts:

(what is)

(what should be)
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But recall that workload studies have two parts.  How do the results of our Time Study stack up to the results of our Delphi Process?


‘Missouri Workload Study: Results

Case Type Time Study Delphi
Murder/Homicide 84.5 106.6
A/B Felony 8.7 47.6
C/D Felony 4.4 25.0
Sex Felony 25.6 63.8
Misdemeanor 2.3 11.7
Juvenile 4.6 19.5
Appellate/PCR 30.3 96.5
Probation Violation 1.4 0.8
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As you can see, there’s quite a gap for some of these offenses.


The Missouri Project

A Study of the Missouri Public Defender System
and Attorney Workload Standards

Includes a National Blueprint for Future Workload Studies
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And that’s our workload study.��Source:  http://www.americanbar.org/content/dam/aba/events/legal_aid_indigent_defendants/2014/ls_sclaid_5c_the_missouri_project_report.authcheckdam.pdf


The Missouri Project

A Study of the Missouri Public Defender System
and Attorney Workload Standards

Includes a National Blueprint for Future Workload Studies
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Questions?��Source:  http://www.americanbar.org/content/dam/aba/events/legal_aid_indigent_defendants/2014/ls_sclaid_5c_the_missouri_project_report.authcheckdam.pdf




